ARCO, B&W Land $80M Verdict In Nuke Plant Coverage Suit

By Derek Hawkins
Law360, New York (September 20, 2011, 7:02 PM ET) -- A Pennsylvania jury on Monday found American Nuclear Insurers liable for $80 million in settlements Babcock & Wilcox Co. and Atlantic Richfield Co. paid to resolve hundreds of claims that radiation from their nuclear facilities gave people cancer and damaged property.

Following an afternoon of deliberations, jurors in the Allegheny County Court of Common Pleas found B&W’s $52.5 million settlement and ARCO’s $27.5 million settlement of the underlying claims to be fair and reasonable, leaving ANI on the hook for the combined amount.

The case stems from a 1994 suit filed by the parents of a woman who died from cancer allegedly caused by radiation from a nuclear fuels plant in Apollo, Pa., operated by B&W and ARCO. The case ballooned to include more than 500 claims for bodily injury and property damage the plaintiffs said came from radiation emissions from the Apollo plant and another facility.

The companies settled separately in 2008, years after a test trial in which a group of the original plaintiffs prevailed. ANI strongly objected to the prospect of settlement throughout the course of the case, arguing that the plaintiffs’ claims were based on “junk science.”

A lawyer for B&W, Neal Brendel of K&L Gates LLP, told Law360 that at the time of the settlement ANI had spent $44 million on defense costs without resolving any claims.

“We had an insurer that was refusing to even consider the possibility of settlement,” Brendel said. “There was every indication that this litigation may have continued for many years and that defense costs would equal or exceed our settlement.”

Brendel added that the parties were still litigating other claims related to ANI’s coverage.

Lawyers for ANI didn’t immediately respond to requests to discuss the verdict Tuesday.

In pretrial filings, ANI was adamant that B&W and ARCO’s settlements were unreasonable. It said that expert studies found no radioactive materials outside the companies' facilities that exceeded federal regulations, and said cancer rates were the same in the region as they were throughout the rest of Pennsylvania.

At the time of the settlements, the companies were poised to win a threshold trial on uranium causation that would have cut two-thirds of the plaintiffs from the case, ANI said, adding that the companies hadn’t collected or evaluated the plaintiffs medical records to gauge the strength of their claims.

“Without that information, evaluating the settlement was, at best, premature and based largely on conjecture,” ANI said.

The settlements also opened the floodgates to new claimants, ANI said, citing eight new lawsuits against the companies.

B&W and ARCo are represented by Neal Brendel, Chris Temple and Jeffrey Kinsey of K&L Gates LLP and James Dattilo of Dattilo & Associates.

ANI is represented by Jon Hogue of Murray Hogue & Lannis and Andrew Amer, Michael Garvey and Donald Conklin of Simpson Thacher & Bartlett LLP.

The case is Babcock & Wilcox Co. et al. v. American Nuclear Insurers et al., case numbers GD99-11498 and GD99-16227, in the Court of Common Pleas of Allegheny County, Pa.
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